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JURISDICTIONAL STATEMENT

Respondents Wayman Smith, 111, et a, concur that jurisdiction is proper in

this Court pursuant to Mo. Congt. Art. V, 83.



STATEMENT OF FACTS

Respondents Wayman Smith, 111, et d., accept Appdlants Statement of Facts.



POINTSRELIED ON

L
THE TRIAL COURT DID NOT ERR IN RENDERING ITSJUDGMENT

THAT THE STATE LEGAL EXPENSE FUND STATUTE, SECTION 105.711
R.SMO. ET SEQ. APPLIED TO THE BOARD OF POLICE
COMMISSIONERSOF THE CITY OF ST. LOUISAND ITSEMPLOYEES
BECAUSE (1) THE BOARD OF POLICE COMMISSIONERSHASBEEN
DECLARED BY THE SUPREME COURT TO BE A STATE AGENCY; (2)
INDIVIDUAL POLICE OFFICERSEMPLOYED BY THE BOARD OF
POLICE COMMISSIONERS ARE DECLARED BY STATUTE, SECTION
84.330R SMO., TO BE OFFICERSOF THE STATE; AND (3) INDIVIDUAL
POLICE OFFICERSARE EMPLOYEESOF A STATE AGENCY, |.E.,, THE
BOARD OF POLICE COMMISSIONERS.
STATEEX REL. SAYAD V. ZYCH, 642 SW.2D 907 (MO. BANC 1982)

STATE EX REL. ST. LOUIS POLICE COMMISSIONERS V. ST. LOUIS COUNTY
COURT, 34 MO. 546 (1864)

STATE EX REL HAWES V. MASON, 54 SW. 524 (MO. 1899)
O’'Nelil v. State, 662 S.W.2d 260 (Mo. banc 1983)
State ex rel. Sandersv. Cervantes, 480 S.W.2d 888 (Mo. banc 1972)

Slater v. City of St. Louis, 548 SW.2d 590 (Mo. App. E.D. 1977)



il

THE TRIAL COURT DID NOT ERR IN RENDERING JUDGMENT
AWARDING PLAINTIFFSAMOUNTSEXPENDED TO PAY JUDGMENTS
RENDERED AND TO PROVIDE A DEFENSE TO THE ACTIONSATTACHED
ASEXHIBITSTO PLAINTIFFS PETITION BECAUSE THE STATE WAS
NOT SHIELDED FROM LIABILITY UNDER THE DOCTRINE OF
SOVEREIGN IMMUNITY IN THAT (1) THE ACTION BELOW WASNOT A
TORT CLAIM TO WHICH SOVEREIGN IMMUNITY WOULD APPLY AND
(2 THE LEGAL EXPENSE FUND STATUTE CONSTITUTES A WAIVER OF
ANY SUCH SOVEREIGN IMMUNITY.
DIXON V. HOLDEN, 923 SW.2D 370 (MO. APP. W.D. 1996)
PALO V. STANGLER, 943 SW.2D 683 (MO. APP. E.D. 1997)
V.S. DiCarlo Construction v. State, 485 SW.2d 52 (Mo. 1972)
Crain v. Mo. State Employees Retirement System, 613 SW.2d 912

(Mo. App. W.D. 1981)



ARGUMENT
Introduction
Appdlants gpped from the judgment of the trid court granting summary
judgment in favor of plaintiffs on their request for declaratory judgment that they
are covered by the State Legd Expense Fund Statute and awarding them the sum of
$35,065.35 as reimbursement for amounts expended for the defense and payment of
awards and settlements in anumber of lawsuits filed againg the plaintiff Board of
Police Commissioners and various officers employed by the Board. The standard of
review of adecison granting summary judgment is essentidly de novo, with the
reviewing court employing the same criteriaas the trid court in ruling on the

moation initidly. ITT Commercial Finance Corporation v. Mid-America Marine

Supply Corporation, 854 SW.2d 371, 376 (Mo. banc 1993). This Court reviewsthe

record in the light most favorable to the party against whom summary judgment was

entered, giving that party the benefit of al reasonable inferences from the record. |d.
Inthis case, there are no materid issuesin dispute. The basic question, whichis

one of law, is. does the State Lega Expense Fund provide coverage to the Board of

Police Commissioners of the City of S. Louis and its employee police officers?



L

THE TRIAL COURT DID NOT ERR IN RENDERING ITS
JUDGMENT THAT THE STATE LEGAL EXPENSE FUND STATUTE,
SECTION 105.711 R.SMO. ET SEQ. APPLIED TO THE BOARD OF POLICE
COMMISSIONERSOF THE CITY OF ST. LOUISAND ITSEMPLOYEES
BECAUSE (1) THE BOARD OF POLICE COMMISSIONERSHASBEEN
DECLARED BY THE SUPREME COURT TO BE A STATE AGENCY; (2)
INDIVIDUAL POLICE OFFICERSEMPLOYED BY THE BOARD OF
POLICE COMMISSIONERS ARE DECLARED BY STATUTE, SECTION
84.330R SMO., TO BE OFFICERSOF THE STATE; AND (3) INDIVIDUAL
POLICE OFFICERSARE EMPLOYEESOF A STATE AGENCY, |.E., THE
BOARD OF POLICE COMMISSIONERS.

Appelants begin the argument portion of their brief reciting a number of
cannons of statutory construction, and then proceed to an exhaugtive discussion of
gatutory history leading up to the enactment of the current verson of the Legd
Expense Fund Statute, 8105.711 R.S.Mo. Noticeably absent from appellants
discusson is any reference to the cardind rule of statutory interpretation which
should guide court'sin determining the intent of the Legidature in enacting Satutes:
"[t]he primary rule of statutory congtruction is to ascertain the intent of the
legidature from the language used, to give effect to the intent if possble, and to

consder thewordsused in ther plain and ordinary meaning." Wolff Shoe



Co. v. Director of Revenue, 762 SW.2d 29, 31 (Mo. banc 1988)(emphasis added).

Throughout their brief, appd lants contend that the State Legd Expense Fund
is avalable to provide a defense and indemnify only those individuas who are paid

by the State of Missouri. Appdlants conagtently mis-cite Catesv. Webster, 727

S\W.2d 901 (Mo. banc 1987) as supporting this proposition. Catesv. Webster does

not stand for any such proposition. 1t does not stand for such a proposition because
the argument that the State Legd Expense Fund provides coverage only to those who
are pad directly by the Stateis smply nonsense. The statute in plain and
unambiguous terms provides coverage to whole dasses of individuads who are
clearly not paid by the State. See 8105.711.2(3)(b) R.S.Mo. Supp. (physicians
employed by or under contract with a city or county hedth department);
8105.711.2(3)(c) R.S.Mo. Supp. (physicians employed by or under contract with a
federaly funded community health center); 8105.711.2(3)(d) R.S.Mo. Supp.
(physicians, nurses, physcians assstants, dental hygienists or dentists who provide
sarvices a acity or county hedth department or nonprofit community health

center); 8105.711.2(3)(e) R.S.Mo. Supp. (physicians, nurses, physicians assistants,
denta hygienists or dentists who provide services to sudents at public, private or
parochia elementary or secondary schools); §8105.711.2(4) R.S.Mo. Supp.(staff
employed by the juvenile divison of acircuit court.) None of these classes of
individuds are paid by the State, yet the State Legd Expense Fund statute gpplies to

dl of them.
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The Tort Defense Fund, 8105.710 R.S.Mo. (1978), made coverage under that
datute “ part of the compensation to be paid” to Sate officers covered thereby. Itis
noteworthy that smilar language is absent in the current State Legd Expense Fund
datute. Presumably, this change in Statutory language was intended to affect a
subgtantive change. Cf. O'Nell v. State, 662 S.W.2d 260, 262 (Mo. banc
1983)(Court should interpret amended statute on assumption that legidature
intended change in the law.) Clearly such achange was intended. Coverage under
the State Legd Expense Fund statute is no longer intended to be part of
compensation because the State Legal Expense Fund statute expresdy extends
coverage to classes of individuas who are clearly not compensated by the State at
dl.

Thereisyet another reason why gppellants reliance upon Cates v. Webster is

misplaced. Catesv. Webster desit specifically with the issue of judicia employees

coverage under the State Legal Expense Fund statute. See Catesv. Webdster, 727

S\W.2d at 905 wherein the Court referred to the distinction between state and non-
date employees “within the judicid sysem” and noted that when “ determining
whether gppdlant is an employee of the Sate or agency theredf, it is Sgnificant that
elsawhere the legidature has made the designation of certain judicia personnd as
state employees dependent upon their being paid by the state.” In Cates, the Court
relied upon other satutes dedling with judicid employees in answering the above
question ance the legidature did not define the term “employee of the Sate of

11



Missouri or any agency of the state” in 8105.711.2(2) R.S.Mo. In fact §483.083
R.SMo. specificaly states that the court administrator for Jackson County (the
plantiff’semployer in Cates) was not a state employee.

Appdlants dso contend that the statute affords coverage only to officids
who have "datewide respongbilities” Brief of Appdlants, p. 22. Nothing in the
datute itsalf impaoses such limitations. Under gppellants argument, dl members of
thejudiciary (and their employees) other than members of the Supreme Court would
not be covered because they do not have "statewide respongbilities.” But we know
that the Legd Expense Fund doesin fact cover dl judges even though they do not
meet gppellants "statewide respongbilities’ test. We know this because the

Supreme Court has said s0. See In re 1983 Budget for Circuit Court of &. Louis

County, 665 SW.2d 943, 945 (Mo banc 1984)("The [Legd Expense Fund] statute
clearly encompasses the acts and decisons of judges arisng from the performance
of ther officid duties and respongbilities.).

Section 105.711.2 R.S.Mo. Supp. states the fund is to be used for the
payment of any clam or any amount required by any find judgment rendered againg,
among others. (1) the state of Missouri, or any agency of the Sate, pursuant to
section 537.600, R.S.Mo.; (2) any officer or employee of the state of Missouri or
any agency of the state. On itsface, this Satute compd s the State of Missouri to
represent any state agency or officer of the state, not merely those that receive all

of ther funding or sdary from the State Treasury.
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The St. Louis Board of Police Commissioners
HasLong Been Held To Be A State Agency

Numerous cases decided over more than a century have expresdy held, or
clearly recognized, that the St. Louis Board of Police Commissonersisadate
agency. Beginning shortly after the enactment of the origind datutory scheme
creating the current police department in . Louis, see 1861 Mo.Laws 446, the
Supreme Court addressed the status of this new entity: “the Police Commissioners
are an agency of the State Government, and required to perform within a specified
locality some of the most important duties of the government.” State ex rel. SL.

Louis Paolice Commissonersv. &. Louis County Court, 34 Mo. 546, 571 (1864).

In State ex rel Hawesv. Mason, 54 SW. 524, 529 (Mo. 1899), the Supreme Court

observed that “it is dmost universaly conceded that police boards and metropolitan
police forces are sate officers, and fal clearly within legidative control.” See dso,

State ex rel Sandersv. Cervantes, 480 S.W.2d 888, 890-891 (Mo. banc 1972)

(recognizing right to judicid review “of the acts of any public officid or
adminidrative agency of this state’ in referring to . Louis Police Board) and Sater

v. City of S. Louis, 548 SW.2d 590, 592-593 (Mo. App. 1977)(noting distinction

between authority of St. Louis in matters of local concern, and the authority of the
State to retain control over operation of the police department in St. Louis, deemed

to be a matter of general State concern.) More recently in State ex rel Sayad v.

Zych, 642 SW.2d 907, 910 (Mo. banc 1982), the Supreme Court reaffirmed that

13



the . Louis Police Board was a state agency for purposes of the State-mandates
provision of the Hancock Amendment, Mo. Congt. Art. X, 821: “[b]ecause the
Police Board performs these state functions, it is a state agency for purposes of
atticle X, section 21, of the Missouri Condtitution.” All of these cases include one
emphatic declaration: the St. Louis Police Board is a Sate agency.

only do cases deding with the . Louis Police Board lead to the conclusion that it
isadate, as opposed to alocd or City agency, but the statutes governing the St.
Louis Police Board clearly confirm this status. The members of the Police Board,
other than the Mayor ex officio, are gppointed by the Governor with the advice and
consent of the Senate, and they receive their commissions from the Governor.

§84.030 R.S.Mo. Cf. Mo. Congt. Art. IV, 885, 51.% If the Police Board is other than

Mo. Congt. Art. IV, 85 provides:
The governor shal commisson dl officers unless
otherwise provided by law. All commissons shdl be
issued in the name of the state, Sgned by the governor,
sedled with the great sedl of the state and attested by the
secretary of date.

Mo. Const. Art. IV, 851 providesin part:
The gppointment of dl members of adminidrative

boards and commissions and of dl department and

14

Not



a date agency, why does the Governor gppoint its members with the advice and
consent of the senate? It is dso the Governor who is authorized by satute to
remove any commissioner for misconduct in office. §84.080 R.S.Mo.

While appd lants note that the sdlary of police officersis paid out of the City
of St. Louistreasury, they neglect to point out thet it is the State L egidature which
establishes the qudifications of police officers, 884.120 R.S.Mo., the number of
police officers of each rank the Police Board may employ, §84.150 R.S.Mo. and the
maximum amount that officers of each rank can be paid. 884.160 R.SMo. The
Police Board is required to make its records available for ingpection by the Generd
Assembly or any committee thereof. 884.250 R.S.Mo.

The statutes governing the police department in . Louis dso expressy
prohibit the City of S. Louis and its officids from presuming to exercise any
authority or control over the police department. Section 84.010 R.S.Mo. prohibits
the City, its officers, or agents from interfering in any way with the Police Board, its

officers or employees. Further, 884.220 R.S.Mo. provides that any such City

divison heads, as provided by law, shdl be made by the
governor. All members of adminitrative boards and
commissions, dl department and divison heads and Al
other officids gppointed by the governor shdl be made

only by and with the advice and consent of the senate.

15



officer or employee who should do so shall be subject to afine of $1,000.00 and
shdl forfet hisor her office or employment. All of these statutory provisons are
congstent with the Police Board' s status as a state agency and its employee police
officers satus as officers of the State. If thisis not what the Police Board is, and
the Board and police officers are, as gppd lant seems to argue, municipa officers
and employees, then the State has another problem: the entire statutory scheme for
the Metropolitan St. Louis Police Department would be invaid under Mo. Congt.
Art. VI, 822 (“No law shdl be enacted cregting or fixing the powers, duties or
compensation of any municipd office or employment, for any city framing or
adopting its own charter under this or any previous congtitution...”). But this Court
need not be concerned about that issue, because the statutes and existing case law
clearly recognize that the Police Board is a State agency, and its officers are Sate
officers.

Finaly, it is noteworthy that the State Legd Expense Fund Statute was first
enacted by the Legidature less than ayear after the decisonin Sayad v. Zych
declaring the Police Board to be a state agency. See Laws, 1983, S.B 275. Faced
with a nearly contemporaneous pronouncement that the Police Board was a Sate
agency, the Legidature could have easlly excepted this agency from the coverage of
the State Lega Expense Fund if it had intended that the . Louis Police Department
not be covered by the statute. But it did not do so.

Police OfficersIn St. Louis City Are Declared To Be State Officers

16



Police officers employed by the &. Louis Police Board are specificdly
declared by statute to be officers of the state: “[t]he members of the police force of
the cities covered by sections 84.010 to 84.340 . . ., are hereby declared to be
officers of the said cities under the charter and ordinances thereof, and also to be
officers of the state of Missouri ..."” Section 84.330 R.S.Mo. (emphasis added)
Words used in a statute must be accorded their plain and ordinary meaning. State v.
Burnau, 642 SW.2d 621, 623 (Mo. banc 1982). Police officersin the City of St.
Louis are officers of the state; the State Legal Expense Fund gpplies to officers of
the state; hence, police officersin the City of St. Louis are covered by the State
Legd Expense Fund.

Even without this express declaration that police officersin the City of S.
are officers of the sate, it is clear that officers employed by the St. Louis Police
Board would be covered by the State Lega Expense Fund. Sincethe . Louis
Police Board is, itsdlf, a State agency as discussed above, coverage of the Fund
extends to its officers and employees as well under §105.711.2(2) R.S.Mo.
(providing coverage to “ any officer or employee of the state of Missouri or any
agency of thedate. ..”) Asemployeesof a date agency, police officersin the City
of St. Louis are covered by the statute.

There are compelling reasons, aside from the plain reading of the statute, why
the Police Board and police officersin the City of St. Louis should be covered by

the State Legal Expense Fund. These officers are authorized by statute to make

17



arrests anywhere in the state, 884.090(10) R.S.Mo., and dl courts of the state with
jurisdiction over crimina matters are required to recognize them as officers of the
date. 884.330 R.SMo. Thus, unlike officersin other municipdities, &. Louis
police officers are authorized to perform police functions anywhere in the Sate.
Under gppellants argument, such officers could be sued for actions taken outside of
the City of St. Louisto enforce State statutes, but still not be covered by the State
Legd Expense Fund satute. They take this position even though they aso contend
that the Legd Expense Fund gpplies only to officers or employees with "statewide
respongbilities.”

Second, athough appellants point out that the City of . Louis and/or the
Board of Police Commissioners have gener ally higoricaly indemnified officers
for judgments rendered against them, they have not dways done so, and there is no
lega requirement that either of those entities do so. On the other hand, an officer
of the state or an employee of a state agency is automaticaly covered under the
State Legd Expense Fund statute for torts committed while in the scope of his or
her duties.

Third, while gppellants point out that the City Charter mandates that the City
Counsdor “shdl render the police department dl legd advice and services required
by it”", this does not mandate that the Police Board request representation by the City
Counsdor instead of the Attorney Generd under the State Legal Expense Fund

gatute, any more than a department of State Government is required to useits own

18



in-house counse to defend tort claimsinstead of requiring the Attorney Generd to
do so.2 But aside from the representation issue, there is aosolutely nothing in the
City Charter or el sawhere (other than the State Legal Expense Fund) that provides a
police officer in S. Louis with a source of funds out of which to pay ajudgment
rendered againgt him or her in an action arising out of the officer’ s officid duties.

Under the plain terms of the statute, 8105.711 R.S.Mo., the St. Louis Board
of Police Commissoners and its officers are covered by the State Legd Expense

Fund.

2Appdlants attempt to bootstrap their position by referring to the Attorney
Generd's "consgtent podition” over 20 yearsthat the Legd Expense Fund does not
goply to the plaintiffsin thiscase. Until 1999, the Attorney Generd Office was
apparently never asked to pass on this question. But regardless of what the Attorney
Genead'sopinion is, was, or might have been, it "can be entitled to no more weight

‘than that given the opinion of any other competent attorney.™ State ex rel Stewart v.

King, 562 SW.2d 704, 709 (Mo. App. W.D. 1978), quoting Gershman Investment

Corp. v. Danforth, 517 S\W.2d 33, 36 (Mo. banc 1974).
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1l
THE TRIAL COURT DID NOT ERR IN RENDERING JUDGMENT
AWARDING PLAINTIFFSAMOUNTSEXPENDED TO PAY JUDGMENTS
RENDERED AND TO PROVIDE A DEFENSE TO THE ACTIONSATTACHED
ASEXHIBITSTO PLAINTIFFS PETITION BECAUSE THE STATE WAS
NOT SHIELDED FROM LIABILITY UNDER THE DOCTRINE OF
SOVEREIGN IMMUNITY IN THAT (1) THE ACTION BELOW WASNOT A
TORT CLAIM TO WHICH SOVEREIGN IMMUNITY WOULD APPLY AND
(2 THE LEGAL EXPENSE FUND STATUTE CONSTITUTES A WAIVER OF
ANY SUCH SOVEREIGN IMMUNITY.

Appdlants contend that the trid court improperly awarded a monetary
judgment to plaintiffs because, according to appellants, the State is protected by
sovereign immunity from such clams. According to appdlants, the trid court
should only have addressed the basic issue of whether the State Legd Expense Fund
gatute gpplies to the Board of Police Commissioners of the City of St. Louis and its
officers. Oncethetrid court did so, appdlants contend that plaintiffs should have
been satisfied with this piric victory.

In Dixon v. Holden, 923 SW.2d 370, 378-379 (Mo.App. W.D. 1996), this

Court expresdy rejected the argument that gppellants make in this case. The Court
was right to do so. Appdlants argument is that sovereign immunity isnot just a

defense to tort cases, but that it extends to al clams againg the State. Thus except

20



for the satutory waiver found in 8537.600 R.S.Mo., appdlants argue that no
monetary award can ever be recovered from the State. But that is not so. In addition
to Dixonrgecting this view, the Eastern Didtrict has likewise held that actions other
than tort daims are not barred by sovereign immunity. In Pao v. Stangler, 943
SWw.2d 683 (Mo. App. E.D. 1997) the plaintiff sought recovery of funds withheld by
defendant officids of the Divison of Child Support Enforcement. Like appdlants

in the present case, the Divison in Pao v. Stangler argued that it was immune from
Uit because of sovereign immunity. The Court stated "[w]e agree with Divison's
assartion that sovereign immunity is a defense to atort action againgt a

governmentd entity. The present action, however, is not an action in tort; and thus
the doctrine of sovereign immunity is not applicable.” 943 SW.2d at 685.

Similarly, sovereign immunity is not a defense to an action based on contract,

see, e.g., V.S. DiCarlo Congtruction Co. v. State, 485 SW.2d 52 (Mo. 1972), or an

action for benefits conferred by statute. See Crain v. Mo. State Employees

Retirement System, 613 SW.2d 912, 917 (Mo. App. W.D. 1981)("when a statute

provides a benefit or awards a contract, the requisite waiver of immunity from suit
to enforce the benefit or contract isinferred.”)

Appdlants cite Fort Zumwalt School Didrict v. State, 896 S.W.2d 918 (Mo.

banc 1995) in support of their blanket assertion that sovereign immunity protects
the State from dl clams other than those for which an express satutory waiver,

such as 8537.600 R.S.Mo., exists. But Fort Zumwalt does not say that. On the

21



contrary, the Court recognized that there may be instances where a cause of action
must be inferred: [t]his Court will not infer or imply that awaiver of sovereign
immunity extends to remedies that are not essentia to enforce the right in question.”
896 SW.2d at 923. The Court went on to note that

"[o]ther equdly effective but less onerous remedies than permitting a

money judgment againgt the state are available to enforce a taxpayer's

interests under Section 21. Specificdly, a declaratory judgment

relieving aloca government of the duty to perform an inadequatdy

funded required service or activity is an adequate remedy.” Id.
Here, thereisno Smilar remedy avalable. Thetrid court's judgment establishes
that the plaintiffs had aright to have the Attorney Generd represent them in the
underlying lawsuits and to be indemnified for any damages or settlements made asa
result of those lawsuits. What good isthat if the State never actually has to pay?
Appdlants pogition is just that: no matter what the law says, we don't have to pay and

you can't make us. That is not what this Court held in Dixon v. Holden

CONCLUSION

For the foregoing reasons, this Court should affirm the judgment below
declaring that pursuant to the plain language of §8105.711 R.S.Mo, the State Legd
Expense Fund statute applies to the . Louis Board of Police Commissoners and
its officers and employees, that the Attorney Generd is required to defend said

agency and officers and employees againgt covered tort clams, and that the Fund is
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available and respongble to pay judgments rendered againgt said agency or its
officers and employees as aresult of any covered tort clam. Further, this Court
should affirm the judgment awarding plaintiffs an amount to reimburse them for
amounts expended in defense of claims that should have been covered by the State
Legd Expense Fund.

Respectfully submitted,

PATRICIA A. HAGEMAN,
CITY COUNSELOR

Edward J. Hanlon #26405
Deputy City Counsdor
34 City Hdl

St Louis, MO 63103
(314) 622-336l
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